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	RESPONSE TO THE DISCRIMINATION LAW REVIEW CONSULTATION PAPER            ‘A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain’ 

SEPTEMBER 2007


0. Introduction

0.1 This report provides the response from Stonewall Housing on the Discrimination Law review Consultation Paper, ‘A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain’.  Stonewall Housing exists to provide advocacy, advice and housing support, and to influence housing policy and practice, in order to improve the lives of lesbians, gay men, bisexual and transgender people.

0.2 Each of the chapters of the consultation paper will be addressed in turn with comments made on some of the questions asked in the document after two comments about the introductions in the consultation paper.

0.3 We find it unfortunate that the beginning of the paper does not recognise the efforts of individuals and community groups outside of larger political parties in the achievements in equalities legislation thus far.

0.4 We are also concerned with a statement in the introduction of the paper that people have ‘characteristics that may influence how they are treated’.  This statement seems to attach an element of blame behind discrimination to the victim rather than promoting and respecting difference within society and from there, aim to prevent discrimination.

PART 1 – HARMONISING AND SIMPLIFYING THE LAW

1. Chapter 1: Promoting compliance and good practice, simplifying definitions, tests and exceptions
1.1 We believe that the existing approach in relation to discrimination on the basis of perception and association should be extended to all groups.  The new legislation should aim to give all people the same standards of protection in the law – this would be simpler even if it extends its scope.  This would protect all transgender people, rather than the out-dated, narrow view of transgender as those who have undergone gender reassignment.  During the last 2 years we gave housing advice to 39 people (nearly 3% of all callers) who self-defined as transgender, many of whom have not undergone gender reassignment but suffer transphobic harassment and abuse because they are perceived to be transgender and so need safe and secure housing.  Such an extension would also afford protection to carers who ‘associate with’ disabled people.  This legislation should take the opportunity to lead the way in protecting carers rather than waiting on a decision from a European court.

1.2 We support the proposal to extend indirect discrimination to cover gender reassignment and believe similar protection should be extended explicitly into disability discrimination law to give all people the same standards of protection in the law, rather than assume that any reasonable adjustments will address group disadvantage.  

1.3 We believe genuine occupational requirement tests should be introduced for all the grounds of discrimination.  In 2001 we funded pioneering research into the housing needs of LGB young people, which highlighted the need for specialist services for LGBT people.  50% of the lesbians, gay men, bisexual and transgender people who approach us for housing advice each year state that their housing crisis is directly related to their sexuality and many avoid accessing mainstream housing services because of fear of homophobia or transphobia.  Therefore there is a need for workers who understand their situation which may mean that the advice workers themselves should be lesbian, gay, bisexual or transgender rather than simply the Chief Executive (as mentioned in section 1.67).

1.4 We support the introduction of a genuine service requirement test in the provision of goods, facilities and services for the same reason as mentioned in 2.3, above, namely to ensure vulnerable people in discriminated groups access the services they require.  We believe such a test should apply across all protected grounds and should be as open as possible to allow for greater flexibility, for example to meet the needs of those who face multiple discrimination, such as LGBT people who are disabled, old, young or from a BME community.  The paper mentions that there are questions as to whether the test would be compatible with the Race Directive and assumes it would not be necessary for disability.  Such questions and assumptions need to be addressed to ensure all discriminated groups receive the services they require rather than preventing all groups receiving similar protection.

1.5 We believe there should be no exception to allow insurers to treat people differently on the grounds of sexual orientation.  Each claim should be based on an assessment of risk rather than an assumption of risk based on stereotypes.

1.6 We believe that asylum seekers and refugees should be a protected group in the Single Equality Bill.  Thus, we do not agree that immigration should be retained as an exception to public authorities’ public functions as outlined in Annex A.

2. Chapter 2: Goods, facilities and services, and public functions
2.1 We believe that any exceptions for goods, facilities and services should be streamlined with clear explanation of the reasons and that exceptions should only apply to the public sector to prevent the misuse of exceptions for ‘negative action’.

3. Chapter 3: Equal pay
3.1 The gender pay gap remains stark and we believe this needs to be addressed imaginatively rather than assuming any change would make case law more confusing and therefore should be avoided.  It would seem that moving away from the contractual approach would be the only way to achieve the goal of equal pay, despite the burden on employers.  Perhaps the new legislation should propose ways of supporting employers and courts through the changes rather than avoiding the change altogether.

3.2 Also, the legislation should recognise the need to protect people with child care and adult caring responsibilities as this can have a detrimental affect on career developments for individuals.

PART 2 – MORE EFFECTIVE LAW

4. Chapter 4: Balancing measures
4.1 With regard to a purpose clause, we are more concerned that the legislation itself is clear and comprehensive.

4.2 As mentioned above, we believe that balancing measures should be allowed to enable organisations to tackle under-representation and disadvantage.  These measures should be as open as possible to ensure all groups receive a service they require and allow for greater flexibility, for example to meet the needs of those who face multiple discrimination, such as LGBT people who are disabled, old, young or from a BME community.

4.3 We are concerned about how much one organisation, the Commission for Equality and Human Rights (CEHR), can do across all equality strands if its role is merely to promote good practice and it is to have no legal powers for fear it would be an additional hurdle to the legal process.  We also want to see systems in place to ensure that the CEHR is being called to account by the various groups they are to protect.

5. Chapter 5: Public sector equality duties
5.1 We support replacing the race, disability and gender equality duties with a single duty, with the proposed statement of purpose, which well encapsulates the aspects of protecting and promoting equality and diversity, with clear requirements to identify priority objectives attached to strategic outcomes, which may be set locally, regionally or nationally, and reviewed at least every three years since priorities may change over time.  It would seem appropriate that such local, regional and national outcomes should be developed with consultation with representatives from the public sector, community groups and the CEHR as part of the three-year review cycle or when necessary.

5.2 We are concerned that public authorities may not adhere to the comprehensive key principles without legal requirements.  For example, without the requirement of monitoring how can public bodies ensure they understand where discrimination and disadvantage occur?  Further explanation is needed as to how the CEHR’s guidance and the single equality duty’s directions will be enforced if legal requirements are not introduced.

5.3 We believe all public authorities, large and small, should be covered by the single equality duty.  The smallest organisations, such as schools, can then as part of their equality review decide which areas are applicable to them, whilst understanding that there are some legal requirements or enforcement measures if specific duties are removed.  We would also trust that an institution which is rarely mentioned in the paper, i.e. prisons, would also be required to comply with the single equality duty, as a public authority.

5.4 The single public sector equality duty should be extended to cover sexual orientation, age, gender identity and religion or belief, with the same level of action required across all groups since the four key principles of consultation, evidence, transparency and capability apply to all.  Public authorities should be given all the support they need to ensure they can take account of a greater number of protected grounds and prevent attention being diverted from existing duties so that all discrimination can be tackled.  This opportunity to protect all groups should not be missed for fear of putting too much pressure on public bodies. 

5.5 We are able to comment specifically on the disadvantage experienced by people because of their sexual orientation and gender identity, especially in the field of housing.  The reticence mentioned in the report regarding disclosure of sexuality and gender identity is due to the fear of homophobia or transphobia that people may experience once they reply honestly and this will only be reduced once systematic monitoring of sexuality and gender identity is introduced across all public authorities and society comes to recognise it is not a question to be ashamed of.  Such monitoring must coincide with comprehensive training of all staff who collect the information to ensure the information is gathered sensitively and without any repercussions.  A clear picture of the type and scale of the problems faced by lesbians, gay men, bisexual and transgender people can only be identified once such comprehensive monitoring is established and once protections are introduced in an equality duty with attached reviewed requirements.

5.6 Currently, for example, most local authorities housing departments do not ask about someone’s sexual orientation or gender identity and so cannot be sure of the number of lesbians, gay men, bisexual or transgender people who are homeless, and may not appreciate that someone is in priority housing need because they have had to flee harassment or abuse from neighbours or relatives because of their sexuality or gender identity.

5.7 The advantages of extending the single equality duty to cover sexual orientation and gender identity – lesbians, gay men, bisexual and transgender people receive the services they desperately need and we get a full, clear picture of their needs – far outweigh the disadvantages (which may include increased requirements placed on public authorities and more resources necessary for staff training to make them aware of LGBT issues).

5.8 The consultation paper’s efforts to dispel any fears that extending the public sector duty to sexual orientation will not correlate to the ‘promotion of homosexuality’ only gives credence to the irrational fear of homosexuality and that society may have a right to fear its promotion.  We hope that the final legislation and any further consultation exercises focus on the positive reasons behind fighting discrimination on the basis of sexual orientation, rather than spending time arguing against negative stereotypes, hence giving them further significance.

5.9 A single public sector duty, with extensions to all groups, should be introduced when most practicable, to allow for a smooth implementation of new requirements.  If some organisations can introduce the new single duty earlier then they should be encouraged, however, only after basic requirements are met, such as staff training on all equality groups.  Community groups should be invited to assist with any training or raising awareness of key issues.

5.10 As mentioned above, we are concerned about how much one organisation, the Commission for Equality and Human Rights (CEHR), can do across all equality strands if its role is merely to promote good practice and it is to have limited legal powers.  The same is the case in regard to public sector inspectorates.  If public authorities are not complying under current structures and regulations, as stated in the paper, then perhaps the whole process of regulation should be reviewed with the CEHR or other bodies given more enforcement powers to ensure the single equality duty has the power to achieve its goals.  We fear that avoiding putting more pressure on public authorities is given priority over establishing comprehensive single equality legislation.

5.11 We believe that, following the success of procurement in Northern Ireland in achieving equality targets and the positive endorsement from the CBI that procurement can advance equality goals, procurement should be included in the legal framework rather than simply being a good practice guideline.  It may not have the same weight as the proposed purpose of the single equality duty but it should be a key part of the legislation since it is a key function of public authorities.  If procurement is included it will also encourage local authorities to discuss needs with community groups to address gaps in service provision faced by lesbians, gay men, bisexual and transgender people, for example, the need for emergency accommodation, domestic abuse refuges and older people’s extra care schemes.

6. Chapter 6: Promoting good equality practice in the private sector
6.1 We support the introduction of an independently assessed Equality Standard as this would encourage organisations to comply with legislation around employment and service provision.  The accreditation should involve scrupulous assessment criteria rather than simply paying a nominal fee and the assessment costs should be kept to a minimum to encourage even small organisations to achieve the quality mark.  Such an accreditation mark would be a positive sign to potential staff and customers that the organisation has been assessed independently and meets basic equality standards, rather than simply self assessed itself to a non-accredited standard.  The standards monitoring could fall under the remit of the CEHR, if it was more than a good practice advisory group.

6.2 One of the aims of the Equality Standard would be the commitment to equal opportunities which would ensure that if an organisation was to achieve the highest mark they would have to evidence how they are reaching all discriminated groups through employment and service delivery so providing an incentive to achieving equality goals without the ‘burdensome’ costs and bureaucracy.

6.3 However, private and public bodies need penalties as well as incentives if equality targets are to be achieved.  Some people may only have access to organisations who have no desire to achieve the targets, so such organisations should be penalised as well as simply failing to win an award.

6.4 We believe that if procurement was to play a major part in the equality duty, as discussed above, then the incentive to meet the equality standard for the public and private sector would be much greater.

7. Chapter 7: Effective dispute resolution
7.1 We believe that the Equality Standard, discussed above, could include assessment of how organisations aim to resolve discrimination disputes, which would reduce the number of litigation cases.  

7.2 We also support the extension of the role of Ombudsmen, who have been incredibly useful in various fields, such as housing complaints.  Perhaps ‘Equality Ombudsmen’ under the direction of the CEHR could advise on compliance with discrimination law for specific cases and give advice on how to approach individual multiple discrimination cases.

PART 3 – MODERNISING THE LAW

8. Chapter 8: The grounds of discrimination
8.1 We do question the concerns mentioned in the paper about broadening the definition of disability if previous similar concerns in the 1995 legislation proved unfounded.  We believe the list of ‘capacities’ should be removed and the definition of disability widened to include self-definition, especially considering that we recommend under chapter 1 that perception and association should be included in the protection of all groups.

8.2 We believe that perception and association should be included in the protection of all groups and therefore carers should be protected under this legislation, as they can be viewed as ‘associated’ with disabled people, for instance, rather than simply being defined as a carer with regards to employment.  This also seems to be supported by the fact that the CEHR will be publishing guidance in relation to equality issues and carers.

9. Chapter 9: Age discrimination beyond the workplace
9.1 As mentioned above, the priority for this legislation should be guaranteeing equality across all groups including age, and the cost and administrative implications should be addressed as a secondary matter.  We believe there should be no exceptions and people under the age of 18 should be protected in this legislation, making equality legislation easier to understand.

9.2 We recognise the need to provide supported housing for under 25 year olds but it is hoped that this legislation with the corresponding comprehensive single equality duty would encourage local authorities to address the gap in supported housing provision for those over the age of 25 also.

9.3  We agree that there should be targeted housing services for different age groups, though do hope that by including sexual orientation and gender identity into the single equality duty, and therefore recognise that statistics need to be gathered, the specific housing needs of all lesbians, gay men, bisexual and transgender people will be addressed; for example, emergency accommodation for under 25 year olds and over 25 year olds, domestic abuse refuges and older people’s extra care schemes.

10. Chapter 10: Gender reassignment
10.1 We believe mentioning that the numbers of transgender people is unhelpful.  The legislation’s aim is to eliminate discrimination for all discriminated groups, no matter how small the numbers, and mentioning that this particular group is small may lead some readers to think this group is less important.  Also, without true monitoring of gender identity (i.e. more than counting those who have approached medical professionals regarding gender re-assignment) it is difficult to estimate the true numbers of transgender people.

10.2 We wholeheartedly agree that discrimination on grounds of gender identity in the exercise of public functions should be prohibited – using the widest term possible for transgender people (see below).

10.3 We believe that the definition of transgender people should be as wide as possible, and should therefore include school-aged pupils.  Young people may not be old enough to change their name legally but want to identify as a gender different from the gender assigned at birth.  We therefore believe that to protect young transgender people it is necessary to include education in schools in any extension to protection on grounds of gender reassignment.  During the last 12 months we provided housing advice to 2 young people under the age of 18 who defined their gender identity as transgender and needed advice and support following transphobic abuse, domestic abuse and family breakdown.  This legislation needs to make every effort to protect young people who may face abuse at home and in school.

10.4 We do not believe discrimination should be allowed, even within organised religions.

10.5 The terms in this section and throughout the consultation paper to describe transgender people seem outdated and narrow.  The term ‘transsexual’ has its origin in the medical and psychological fields.  A preferred umbrella term would be transgender people, which covers all those whose gender identity differs from the sex they were assigned at birth.  

10.6 The term ‘gender reassignment’ seems to suggest that transgender people are limited to those who have considered surgery, and ignores all those whose gender identity differs from their birth-assigned gender, but who cannot afford a legal name change or are not yet old enough to change their name legally.  

10.7 Therefore we do not agree that the existing definition of gender reassignment should be retained.  The law should protect everyone with a gender identity (whether it is similar or different to that assigned at birth).  To make distinctions based on whether a medical professional has decided if the gender identity is permanent is much too narrow and restrictive.  

Also to describe some transgender people as not needing protection from discrimination because they are considered as making a ‘lifestyle choice’ is offensive and is discriminatory in essence.  `

11. Chapter 11: Pregnancy and maternity
11.1 We support making less favourable treatment on the grounds of pregnancy and maternity unlawful in the exercise of public functions.  We would recommend that the legislation does not leave the issue of pregnancy open to assumption that all women who are pregnant are heterosexual.  Rather the legislation should take every opportunity to tackle negative assumptions, explaining that pregnancy and maternity are issues affecting all members of society, i.e. lesbians, gay men, bisexual and transgender people are mothers and fathers also.

11.2 We believe protection on the grounds of pregnancy and maternity for school pupils should be mentioned in this legislation.  One of the aims of this legislation is to simplify legislation, so we believe it would simplify matters to include ‘teenage parents’ in this legislation, even if it is only to summarise protections guaranteed under other legislation.

12. Chapter 12: Private clubs and associations
12.1 We believe that private clubs should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation, age and religion or belief, as well as disability.  We would propose that this protection be extended to all groups, even those with under 25 members.

12.2 But we agree that it is positive for the law to permit clubs offering benefits for particular groups, such as single sex clubs, particular religions, beliefs and age ranges as well as race, disability and sexual orientation.

13. Chapter 13: Improving access to and use of premises for disabled people
13.1 We agree that landlords should be under a duty to make disability-related alterations to common parts of let residential properties.  We would question the assumption that the alterations would be at the disabled person’s expense.  Any amendments would be of benefit to all residents (current and future) so we do not understand why the resident concerned should be responsible for all costs.  Also, the paper recognises that lack of alterations can lead to disabled residents becoming ‘’prisoners in their own home’ and that reasonableness would depend on a resident’s ability to pay for the alteration, which would mean that disabled people who cannot afford to pay for necessary alterations could remain ‘prisoners’.

13.2 We would also question at what point the landlord would be under duty.  The paper explains that this would be when the resident finds it ‘impossible or unreasonably difficult’.  We would be worried that disabled residents would be allowed to reside in premises where they found it in simply difficult to access common parts.  We believe that this legislation should protect disabled residents as fully as possible, rather than introducing a minimum level of protection, i.e. with a scale of difficulty in accessing common areas.

14. Chapter 14: Harassment
14.1 We understand that harassment may often be a matter for the law on public order.  However, we would like the new legislation to consider making public authorities and private bodies responsible for not taking prompt action on repeat incidents of harassment, for example by not dealing with numerous incidents of homophobic or transphobic harassment by neighbours on a lesbian, gay man, bisexual or transgender person through graffiti or abuse or violence.  Public authorities should have a duty to respond promptly to incidents of harassment; failure to do so should be tantamount to harassment itself.

14.2 We recognise that freedom of expression should be protected, but we also believe that protection against harassment should be on all grounds (including religion and belief) and provided as widely as possible, with the number of exceptions kept to a minimum, with all being treated in similar fashion.

14.3 Since harassment between two individuals with no work or service relationship can be dealt with under the law on public order, this legislation should focus on harassment in work and service environments, both closed or open environments (i.e. whether there is a ‘special’ relationship or even if someone chose to enter an environment).  That is, someone should not face harassment even if they chose to enter an environment.

15. Conclusion
15.1 In conclusion, Stonewall Housing welcomes the proposal to simplify discrimination legislation but we believe the opportunity should be seized to extend full protection to all groups to tackle direct and indirect discrimination on all grounds.  

15.2 Protection on the basis of perception and association should be extended to all groups, to protect lesbians, gay men, bisexual and transgender people, of all ages, even under 18 year olds, whatever their disability and caring responsibilities.  People should be able to define their disability and gender identity and receive protection based on that definition.  We also believe that asylum seekers and refugees should also be protected under the proposed legislation.

15.3 We believe the single equality duty should be extended to all groups for public authorities, large and small, and that there should be more of a focus on procurement.  An independently assessed Equality Standard would encourage the private sector to reach all discriminated groups through employment and service provision.  However, the private sector should face penalties as well as incentives to encourage them reach this standard, with perhaps the Commission for Equality and Human Rights being given wider powers.

15.4 We recommend that the document should encourage public authorities and housing providers to take the first steps in meeting the particular housing needs of lesbians, gay men, bisexual and transgender people by monitoring the sexuality and gender identity of those who present as in housing need and establish their needs locally, regionally and nationally (whether it be emergency accommodation for younger people, supported accommodation for all ages, refuges for domestic abuse victims and extra care facilities for older people).  We do recognise that this can only follow comprehensive training of relevant staff in handling monitoring sensitively and appropriately.

15.5 We propose that disabled people should not be made responsible for the full costs of necessary adaptations to common parts of let residential properties and also suggest that public authorities and housing providers be made responsible for not taking prompt action against repeat incidents of harassment on the grounds of sexuality or gender identity.

15.6 Some of the language around transgender people is outdated and can be offensive while the arguments used to assure people regarding the protection of lesbians, gay men, bisexual and transgender people from discrimination may give credence to some people’s irrational fear of homosexuality.

Bob Green

Acting Director

Tuesday 4 September 2007
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